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$~47 

*  IN  THE  HIGH  COURT  OF  DELHI  AT  NEW  DELHI  

 

 

%       Date of Decision : 2
nd

 March, 2016 

 

+ W.P.(CRL) 558/2016 & Crl.M.A. Nos. 3237/2016 & 3262/2016 

 

 KANHAIYA KUMAR      ..... Petitioner 

Through : Mr.Kapil Sibal, Senior Advocate, 

Ms.Rebecca M.John, Senior Advocate 

with Mr.Sushil Bajaj, Mr.Bankim 

Kulshreshtha, Ms.Vrinda Grover, 

Mr.Vishal Gosain, Mr.Victor Dhissa, 

Mr.Bajinder, Ms.Tarannum Cheema 

and Mr.Harsh Bora, Advocates. 

 

Versus 

 

 STATE OF NCT OF DELHI    ..... Respondent 

Through : Mr.Tushar Mehta, ASG, Mr.Sanjay 

Jain, ASG, Mr.Chetan Sharma, Senior 

Advocate with Mr.Anil Soni, Special 

PP, Mr.Shailendra Babbar, Special 

PP, Mr.Mukesh Gupta, Mr.Amit 

Gupta, Mr.Rishabh Juneja, Mr.Rajat 

Nair, Mr.Manan Popli, Mr.Aadit 

Khorana, Ms.Ruchi Jain, Mr.Sarfraz 

Ahmed, Advocate for the State. 

 

 

Mr.Rahul Mehra, Standing Counsel 

(Criminal) for Govt. of NCT of Delhi 

with Ms.Richa Kapoor, ASC, 

Mr.Sanjay Lao, ASC, Mr.Rajesh 

Mahajan, ASC and Mr.Aditya Swarup 

Aggarwal, Advocate. 
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PRATIBHA RANI, J. (Oral) 

 

1.           óRang hara Hari Singh Nalve se, 

Rang laal hai Lal Bahadur se, 

Rang bana basanti Bhagat Singh, 

Rang aman ka veer Jawahar se. 

Mere Desh ki Dharti sona ugle 

Ugle here moti mere desh ki dhartiô 

 

2. This patriotic song from óUpkaarô by Lyricist Indeevar symbolizes 

individual characteristics representing by different colours and love for 

motherland. 

3. Spring season is a time when nature becomes green and flower blooms 

in all colours.  This spring why the colour of peace is eluding the prestigious 

Jawaharlal Nehru University (JNU) situated in the heart of Delhi needs to be 

answered by its students, faculty members and those managing the affairs of 

this national university. 

4. On 9
th
 February, 2016 a programme was proposed to be organised 

under the title óPoetry Reading ï The Country Without A Post Officeô at 

Sabarmati Dhaba, Jawaharlal Nehru University.  Since the title of the 

programme did not suggest anything objectionable, permission was granted.  

When the posters of the said programme revealed the topic of the 

programme to be organized that evening, the authorities at JNU acted swiftly 

by cancelling the permission and communicating the same to the organizers 

as well the security staff.  What followed thereafter has been recorded in FIR 

No.110/2016 under Section 124-A/34 IPC at PS Vasant Kunj North.  The 

status report shows that now the case is under investigation for the offence 

punishable under Sections 124-A/120-B/34/147/149 IPC. 
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5. In the writ petition bearing W.P.(Crl.) No.29/2016 the Supreme Court 

on 19.02.2016 ordered for transmitting the record of bail petition of 

petitioner  Kanhaiya Kumar to High Court of Delhi for hearing by passing 

the following order:- 

 óAfter hearing learned counsel for the petitioner, learned 

Solicitor General and the submissions of other members of the 

Bar (who volunteered to make submissions in this matter), we 

are of the opinion that the present petition be transmitted to the 

Delhi High Court for consideration of the prayer for bail of 

accused Kanhaiya Kumar in FIR No.110/2016 filed at PS 

Vasant Kunj, New Delhi.  We also grant liberty to the petitioner 

to file such further petitions or other material which he deems 

appropriate to bring the application in tune with the 

requirement of law.  We permit the petitioner to move the Delhi 

High Court today.  We request the Delhi High Court to consider 

the application expeditiously and pass appropriate orders in 

accordance with law. 

 Having regard to the background in which the instant 

application came to be filed, certain apprehensions were 

expressed at the Bar on behalf of the petitioner and other 

learned members of the Bar that some special precautions are 

required to be taken which the proceedings are taken by the 

Delhi High Court to ensure the safety of the learned counsel 

appearing for the petitioner and also the journalists. 

 Having regard to the history of the case, we deem it 

appropriate to request the High Court to take such appropriate 

steps at it deems fit and proper to ensure the peaceful conduct 

of the proceedings.  We also place on record that the learned 

Solicitor General appearing for the Union of India as well as 

the Commissioner of Police, Delhi assure that all necessary 

precautions will be taken in consultation with the Registrar 
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General of the Delhi High Court for the peaceful conduct of the 

case. 

 

 The writ petition is disposed of and transmitted to the 

Delhi High Court.  The Registry is directed is transmit the 

papers to the Delhi High Court forthwith along with the order.ô 

6. This is how the bail application of the petitioner made in W.P.(Crl.) 

No.558/2016 is being heard by this Court. 

7. The writ petitioner before this Court seeks his release on bail in case 

FIR No.110/2016 under Sections 124-A/120-B/34/147/149 IPC registered at 

PS Vasant Kunj North asserting that the charge of sedition levelled against 

him is false as he has never made any seditious utterances or raised any anti-

national slogans on 9
th
 February, 2016.   

8. Referring to the contents of FIR, the petitioner has claimed that there 

was no incident of violence after the alleged incident of raising alleged anti-

national slogans.  Rather the JNU Campus remained peaceful and no 

disturbance was reported from within the campus.  The so called video 

recording of the incident by some channels has been reported to be doctored 

by the Press.  The petitioner has been remanded to police custody thrice and 

has also joined the investigation. He is no more required for investigation of 

this case. 

9. In his speech delivered on 11
th
 February, 2016 the petitioner has 

projected himself to be a law abiding citizen having full faith in the 

Constitution.  The petitioner has claimed himself to be a public figure and 

member of AISF Students Political Party affiliated to Communist Party of 

India.  He is also President of Jawaharlal Nehru University Students Union.  
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He is pursuing Ph.d. at School of International Studies, Jawaharlal Nehru 

University.  He has deep roots in the society. He is the victim of conspiracy 

by certain vested elements who are fabricating evidence against him.  There 

is no possibility of his being capable of tampering with the evidence. 

10. The petitioner asserts his fundamental rights guaranteed under Article 

19(1)(a) of the Constitution of India on the ground that the utterances 

(speech or slogans) attributable to him cannot be termed to be in violation of 

any law and as such he has not committed any offence.  The petitioner has 

agreed to abide by the terms and conditions that may be imposed in case he 

is ordered to be released on bail. 

11. Detailed status report has been filed by the State which also includes 

slogans raised and some of photographs of the event. 

12. I have heard Mr.Kapil Sibal, learned Senior Advocate for the 

petitioner as well as Mr.Tushar Mehta, learned ASG for the State and 

Mr.Rahul Mehra, learned Standing Counsel (Criminal) for Govt. of NCT of 

Delhi. 

13. Mr.Kapil Sibal, learned Senior Advocate representing the petitioner 

Kanhaiya Kumar has submitted that the incident dated 9
th
 February, 2016 has 

to be divided in three parts :- 

(i) from 4.30 pm to 7.25 pm 

(ii)  from 7.25 pm to 8.30 pm 

(iii)  After 8.30 pm 

14. Mr.Kapil Sibal, learned Senior Advocate for the petitioner has placed 

on record the photocopy of the proforma for booking venue for the event and 

the undertaking annexed therewith which is not signed by the petitioner.   
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15. Mr.Kapil Sibal, learned Senior Advocate for the petitioner has 

submitted that the petitioner has no role in that event.  His name also does 

not appear on the poster about the topic of that event, contents of which were 

considered anti-national by JNU authorities.  The petitioner has not been 

seen raising anti-national slogans in any of the video footage.  Rather on 11
th
 

February, 2016 the petitioner had given a speech, full text of which is 

annexed with the petition as Annexure-G (as reported by Indian Express).  In 

the said speech, the petitioner had raised his voice against those who were 

trying to break the country and break JNU.  He has asserted that JNU will 

strengthen the voice of democracy, voice of independence, freedom of 

expression and he has expressed full faith in the Constitution of India.  

16. Mr.Kapil Sibal, learned Senior Advocate for the petitioner has drawn 

the attention of this Court to the contents of FIR wherein referring to the Zee 

News Programme telecasted on 10
th
 February, 2016 in the evening, it has 

been recorded that in the clipping, JNU students were seen raising anti-

national slogans (Pakistan Jindabad).  However, this slogan does not find 

mention in the thirty slogans quoted from pages 3 to 5 of the status report 

filed by the State.   

17. Mr.Kapil Sibal, learned Senior Advocate for the petitioner has 

submitted that role of the petitioner Kanhaiya Kumar is limited to the extent 

that he reached the spot in his capacity as President of JNU Students Union, 

on coming to know about the tension between the two groups.  After the 

situation came under control, he left the spot.  There was no untoward 

incident leading to violence in the campus on that day.  The petitioner is 

stated to have reached the spot at about 7.30 pm and it is mentioned in the 

status report (para 32) that after the situation was brought under control by 
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8.30 - 9.00 pm, all the students reached Ganga Dhaba, some of the leaders 

including petitioner addressed them and thereafter they dispersed.  The 

speech made by the petitioner Kanhaiya Kumar on 11
th
 February, 2016 

cannot be termed as anti-national and whatever he has stated in that speech is 

within his right to freedom of speech guaranteed under the Constitution of 

India.  Mr.Kapil Sibal, learned Senior Advocate for the petitioner has 

submitted that the petitioner had been remanded to police custody thrice and 

he is no more required for investigation.  In the circumstances, he may be 

ordered to be released on bail. 

18. Mr.Tushar Mehta, learned ASG for the State has submitted that on 8
th
 

February, 2016 permission was initially sought by a group of students for 

organising a cultural evening at Sabarmati Dhaba at JNU Campus which was 

granted.  The subject matter of the programme was referred to as óPoetry 

Reading ï The Country Without A Post Officeô. The permission was granted 

to them to conduct the programme from 5.00 pm to 7.30 pm on 9
th
 February, 

2016. 

19. Mr.Tushar Mehta, learned ASG for the State has referred to further 

developments.  The JNU authorities on getting the information that in the 

guise of cultural function, some anti-national activities were to take place, 

cancelled the permission and the organising group was duly informed. The 

reason being that the posters about the proposed programme were against the 

judicial killing of Afzal Guru and Maqbool Bhatt and have been put up at all 

the hostels and these activities were likely to disrupt the peace and harmony 

of the campus.  Apprehending breach of peace at the campus, the Chief 

Security Officer, JNU  as well local police was informed.  There were 

arguments between the students on one side and security staff on other side 
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on fixing the mike and other equipments.  The local police assisted by 

security staff and positioned themselves between the two groups to maintain 

distance between them.  The shouting of anti-national slogans continued 

unabated which were opposed/countered by the other group of students by 

shouting slogans in support of the nation.  In this process, the students from 

both the groups had at many times engaged in verbal as well as physical 

jostling and heckling. This situation led to law and order problem which 

disturbed the public order in JNU campus.  The situation was brought under 

control by 8.30 to 9.00 pm. Both the groups reached Ganga Dhaba where 

some of the students leaders addressed the assembly before dispersing. 

20. Mr.Tushar Mehta, learned ASG for the State has further stated that on 

the basis of telecast by Zee News on 10
th
 February, 2016 about the incident 

at JNU on 9
th
 February, 2016, raw video footage was obtained from that 

channel and thereafter FIR No.110/2016 under Sections 124-A/120-

B/34/147/149 IPC was registered at PS Vasant Kunj North.   

21. Alongwith the status report, the State has placed on record certain 

photographs to point out that some of the persons in the photographs are 

covering their faces.  Their identity and links are not known to the 

investigating agency.  Posters having photographs of Afzal Guru have been 

held by the students.  The posters for the programme to be organised on 9
th
 

February, 2016 is with the heading óAgainst the judicial killing of Afzal 

Guru & Maqbool Bhattô.  The permission was applied by co-accused Umar 

Khalid on the prescribed proforma for óPoetry Reading ï The Country 

Without A Post Officeô and it was only from the posters circulated on 9
th
 

February, 2016 that the authorities at JNU came to know about the nature of 

the programme being anti-national resultantly permission was withdrawn. 
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22. Mr.Tushar Mehta, learned ASG for the State has referred to the 

statement of various witnesses recorded under Section 161 CPC to describe 

the role played by the petitioner in organising as well as during the event.  It 

has been submitted that merely because the petitioner is not a signatory on 

the application form for seeking permission for the programme, is not 

sufficient to infer that he has nothing to do with the event.  Attention of this 

Court has been drawn to the fact that as per the statement of witnesses 

(learned ASG did not want to disclose the identity of the witnesses examined 

under Section 161 CrPC though copies of same have been placed on record), 

the petitioner also talked to the concerned authorities showing his resentment 

about the cancellation of the permission and his active participation in the 

event, which led to a situation that police had to be called and both the 

factions of the students raising slogans were separated.   

23. Mr.Tushar Mehta, learned ASG for the State has further submitted that 

the speech given by the petitioner on 11
th
 February, 2016 was part of his 

strategy to create a defence. 

24. Referring to the details of the investigation conducted till filing of the 

status report as well various aspects on which the investigation is yet to be 

conducted, prayer for bail has been strongly opposed on the ground that the 

slogans raised during the programme as well honoring martyrdom of Afzal 

Guru and Maqbool Bhatt justified registration of a case under Sections 124-

A/120-B/34/147/149 IPC against the petitioner and other accused persons 

involved which can be established not only by video footage but also by 

independent evidence. 
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25. Mr.Rahul Mehra, Standing Counsel (Criminal) for Government of 

NCT of Delhi has submitted that in the facts and circumstances of the case, 

the petitioner may be released on bail. 

26. The writ petitioner before this Court is President of JNU Students 

Union.  His presence at the spot on the day of incident when alleged anti-

national event was organised, is not disputed. He explains his presence for 

not to participate in the activities but to control the unpleasant situation that 

had arisen because of conflict between two factions of the students having 

different political affiliations. 

27. The FIR in this case has been registered only about three weeks back.  

The investigation has now been transferred to Special Cell.  At this stage, a 

detailed examination of the evidence is to be avoided while considering the 

question of bail, to ensure that there is no prejudging and no prejudice, a 

brief examination for satisfying about the existence or otherwise of a prima 

facie case is necessary.  (Ref. State through C.B.I. vs. Amarmani Tripathi 

AIR2005SC3490) 

28. The principles governing bail have also been considered by the apex 

Court in Kalyan Chandra Sarkar vs. Rajesh Ranjan @ Pappu Yadav & 

Anr. (2004) 7 SCC 528 as under: 

ó10. Before we discuss the various arguments and the material 

relied upon by the parties for and against grant of bail, it is 

necessary to know the law in regard to grant of bail in non-

bailable offences. 

11. The law in regard to grant or refusal of bail is very well 

settled. The Court granting bail should exercise its discretion in 

a judicious manner and not as a matter of course. Though at 

the stage of granting bail a detailed examination of evidence 
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and elaborate documentation of the merit of the case need not 

be undertaken, there is a need to indicate in such orders 

reasons for prima facie concluding why bail was being granted 

particularly where the accused is charged of having committed 

a serious offence. Any order devoid of such reasons would 

suffer from non-application of mind. It is also necessary for the 

court granting bail to consider among other circumstances, the 
following factors also before granting bail; they are, 

(a) The nature of accusation and the severity of punishment in 

case of conviction and the nature of supporting evidence; 

(b) Reasonable apprehension of tampering of the witness or 
apprehension of threat to the complainant; 

(c) Prima facie satisfaction of the Court in support of the 
charge;ô 

29. Thus, within the above limited scope, it would be necessary to refer to 

the material available to decide this bail application.   The facts as noted in 

the FIR have already been narrated.   Alongwith the status report, slogans 

(thirty) as well various photographs of the event have been annexed.   

30. To examine the instant case for the limited purpose of consideration of 

bail,  here I would like to refer to some of the slogans and refer some of the 

photographs:- 

Slogans: 

ó1. AFZAL GURU MAQBOOL BHATT JINDABAD. 

2. BHARAT KI BARBADI TAK JUNG RAHEGI JUNG 

RAHEGI 

3. GO INDIA GO BACK 

4. INDIAN ARMY MURDABAD 

5. BHARAT TERE TUKKDE HONGEï INSHAALLAHA 

INSHAALLAHA 

6. AFZAL KI HATYA NAHI SAHENGE NAHI SAHENGE 

7. BANDOOK KI DUM PE LENGE AAZADI.ô 
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